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内容摘要
司法裁判的本质是法官将隐含于法律规范中的意义进行释明、得出裁判规范，
并将之与具体案件事实进行等置从而得出判决结论的过程。由此而言之，司法裁判
的关键构成部分包括事实与规范两个部分。若欲明了司法裁判之过程，首先就必须
要理解法官是如何处理法律规范和案件事实的。换言之，司法裁判必定是出穿梭来
往于规范与事实之间的。
本报告的目的是从法学方法论、司法裁判理论的角度，展现出法官如何完成事
实与规范之间的“眼光往返流转”。本报告以司法裁判中的规范和事实作为重点分
析视角，共分两个主要部分。上编是“司法中的规范与解释”，下编是“司法中的
事实与判断”。每一编中汇集了近两年来作者已经成型/发表或尚在构思中的主题论
文。
上编“司法中的规范与解释”汇集了原意解释、文本主义、想象性重构、目的
论解释等话题在内的论文。这些文章试图论证以下几个命题：第一，宪法解释是一
种复杂的实践过程，原意解释和非原意解释方法共同组成了宪法解释的工具箱；第
二，想象性重构可以经由理性和类比寻找到较为合理的立法意图，但因为概括程度
的选择难题、重建历史条件的难度和价值选择问题，想象性重构的本质是一种“实
质-评价”解释方法；第三，文本主义虽然是当代主流解释方法，但是文本主义同样
无法有效约束法官的裁量权，甚至极端的文本主义会导致这一解释方法丧失灵活
性；第四，借助目的推导可以帮助法官解决疑难案件，但是目的论解释方法高估了
法院的制度能力、低估了立法过程的复杂性和立法目的本身的概括性，在具体的疑
难案件中目的论解释方法仍然有变成脱缰野马之虞；第五，凯尔森的法律解释框架
论表明，实证主义法学并不排斥解释裁量权，他的思想为后实证主义时代下的法律
解释理论提供了一种有益的借鉴。
在下编“司法中的事实与判断”中汇集了有关社会科学证据、中国古代典型案
件（“刺马案”）、立法性事实和行政性事实等话题在内的文章。通过这些论文，本
文试图展现出司法裁判在处理事实问题方面的复杂性，并兼论及事实认定对法律解
释的反馈作用。这些文章主要论证如下命题：第一，社会科学证据可以作为立法性
事实、裁判性事实、社会框架进入司法裁判，但必须注意社科判断中的法学前置和
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法律分析；第二，以中国古代著名的“刺马案”为例，可以发现在案件事实模糊不
清的情况下，中国古代法官如何基于情理平允运用“比附援引”技术，解决具有高
度政治争议的案件；第三，立法背景资料承载着立法事实，这为寻找立法原意提供
了可靠的指引，但立法背景资料在法律解释过程中只是出发点而不是终点；第四，
法律现实主义经常将司法裁判描述成司法不坦率，然而司法不坦率仅仅只是司法图
景的其中一个部分，并且关联着复杂的司法行为理论；第五，以美国雪佛龙案为代
表的行政法规范解释案件提出了著名的“司法遵从原则”，该原则的适用意味着法
官在行政法规范的解释中必须尊重行政事实认定。
司法权的本质是判断权。经由规范的理解和事实的裁剪，可以发现司法判断是
一种往返于事实与规范之间的复杂活动。基于这种立场，本文的最终观点是：我们
需要一种更加复杂的司法裁判理论。
关键词：规范；事实；司法；解释
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Abstract
The essence of judicial judgment is the process that the judge clarifies the meaning
hided in legal norm, concludes adjudication norm, and makes it equally compared to the
specified case fact and then draws a judgment conclusion. From this it can be said that, the
key parts which constitute judicial judgment include two parts, fact and norm. If you want
to know the process of judicial judgment clearly, first you must understand how the judge
deals with legal norm and case fact. In another word, judicial judgment must be travelling
among the norm and fact.
The purpose of this report is from the viewpoint of methodology of jurisprudence and
theory of judicial judgment, showing how the judge accomplishes sight back and forth
between fact and norm. Making the norm and fact in judicial judgment as the key analysis
viewpoint, this report is divided into two main parts. Part One is “norm and interpretation
in justice”, and Part Two is “fact and judgment in justice”. In each part, it is compiled with
the theme essays which are formed or published or still in conception of the author in
recent two years.
Part One, “norm and interpretation in justice” is compiled with essays on the topics
including origin interpretation, textualism, imaginative reconstruction and teleology
interpretation. The following propositions were tried to be demonstrated in these articles:
first, constitution interpretation is one kind of complex application process, and origin
interpretation and non-origin interpretation methods jointly consist of the tool box of
constitution interpretation; second, imaginative reconstruction can find relatively
reasonable legislative intent by reason and analogy, but because of selection problems on
summary degree, degree of difficulty on reconstructing historical conditions and value
selection problems, the essence of imaginative reconstruction is one kind of interpretation
method of “nature-valuation”; third, although textualism is the current mainstream
interpretation method, but it cannot validly limit the discretionary power from the judge as
well, even some extreme textualism will make this interpretation method lose flexibility;
fourth, by purpose deduction, it can help the judge solve hard cases, but teleology
interpretation method over estimates the institutional capability of court, and
underestimate complexity in legislative process and the generality of legislative intent
itself. In the specific hard cases, teleology interpretation still has the worry to become wild
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chargers; fifth, legal interpretation frame theory of Kelsen shows that, positivist
jurisprudence does not reject interpreting discretionary power, and his thoughts provided
one kind of useful reference for the legal interpretation theory in the ages of post
positivism.
Part two, “fact and judgment in justice” is compiled with articles on the topics
including some social sciences evidence, Chinese ancient typical case (“horse
assassinated”), legislative fact and administrative fact. Through these essays, this essay
tries to show the complexity for judicial judgment with fact problems, and at the same
time, talk about the feedback function of fact finding on legal interpretation. These articles
mainly demonstrate the following propositions: first, social sciences evidence can enter
into judicial judgment as legislative fact, judicial fact and social frame, but must be careful
law preposition and legal analysis in social science judgment; second, taking example of
the Chinese ancient famous case “horse assassinated”, we can find in the condition when
facts of a case were slur, how Chinese ancient judge solved the case with highly political
controversies, based on reason equitably used the technology of “comparison and
quotation”; third, legislative background information bears legislative fact, which
providing reliable guide for looking for legislative origin, but it is only the start point not
the final point in the process of legal interpretation; fourth, legal realism always describes
judicial judgment as judicial obliquity, however judicial obliquity is just only one part of
judicial prospect, and is connected with complex judicial action theory; fifth, taken the
representative case of American Clevron, the Administrative Law norm interpretation
cases put forward the famous “principle of judicial obey”, whose application means the
judge must respect administrative fact findings in the interpretation of the Administrative
Law norm.
The essence of judicature is judgment. According the understanding of norm and
drawing from the fact, we can find that judicial judgment is one kind of complex activity
return from fact and norm. Based on this standpoint, the final opinion of this essay is that,
we need one kind of more complex judicial judgment theory.
KeyWords: Norm; Fact; Legal Interpretation
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绪言：不确定状态下的司法裁判
德国法学家拉伦茨曾经在《法学方法论》开篇指出，所谓的“法学”就是“以
某个特定的，在历史中逐渐形成的法秩序为基础及界限，借以探求法律问题之答案
的学问”。①作为法学的其中一部分，司法裁判在“探求法律问题之答案”时，又应
该遵循何种进路和方法，方可称得上是一种科学意义上的“学问”呢？这个问题成
为了法律人
一种在理性主义的时代里，对这个问题的回答异常简单：法官只需要宣告法律
是什么，成为法律的喉舌，从大前提（法律）和小前提（事实）当中单调地推导出
案件结论就可以了。这种观点自然不能说是错误的。至少在绝大多数的“简单案
件”中，法官机械地运用法律条文就可以逻辑自洽地得出十分恰当的判决结果。然
而，自欧陆自由法运动、美国法律现实主义运动以来，上述逻辑三段论已经逐渐被
当作是一种司法“神话”。也正是在此之后，司法裁判的进路和方法开始呈现出了
多元化、非基础主义、实践理性的倾向。以弗兰克为代表的法律现实主义者指出，
法官在司法裁判的过程中不仅仅是在适用法律，也是在创造法律；不仅仅是在进行
事实发现，也是在进行事实裁剪。
西方法学方法论很早就已经注意到，司法裁判过程不是简单的逻辑推理，而是
取决于法官的复杂认知过程。随着“法学思考的确信之丧失”（拉伦茨语），法学方
法论的研究开始关注价值评价的独立作用，后者不可避免会涉及法官的认知。早期
的研究朴素地认为，与司法裁判有关的过程必须注意法官主体的价值评价。一些相
关的议题包括：法官如何在个案中实现正义、法感究竟是什么、法律规则对法官的
拘束力、法秩序中的评价与权衡等。相关的研究得出了一个基本的共识，即司法裁
判是法官在规则与事实之间的调试过程。例如，德国法学家米勒指出，“个案裁判
者的眼光往返于（透过规范方案与规范领域而研拟出来的）法规范以及（个别化之
后的）案件事实之间”。②考夫曼亦有类似观点，他认为法律发现过程的结构是类
推、演绎、归纳和设证共同作用的过程，法官要在规范与事实之间进行互相加工筛
① [德]卡尔·拉伦茨：《法学方法论》，陈爱娥译，商务印书馆 2005年版，第 19页。
②
[德]卡尔·拉伦茨：《法学方法论》，陈爱娥译，商务印书馆 2005年版，第 14页。
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